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NEW YORK STATE BOARD ON ELECTRI C
GENERATI ON SI TI NG AND THE ENVI RONMENT

CASE 99-F-1191 - Application of Astoria Energy LLC, for a
Certificate of Environnental Conpatibility and
Public Need to Construct and Operate an
Approxi mately 1000 Megawatt Generating Facility
in the Astoria Section of Queens County.

APPEARANCES: See Appendi x A

J. M CHAEL HARRI SON, Presiding Exam ner and
P. NI CHOLAS GARLI CK, Associ ate Exam ner:

| . | NTRODUCTI ON

A.  Project Description

On June 19, 2000, Astoria Energy LLC (the Applicant,
or Astoria Energy) filed an application with the State Board on
El ectric Generation Siting and the Environnent (the Siting
Board) for a Certificate of Environnental Conpatibility and
Public Need, pursuant to Public Service Law (PSL) Article X to
build and operate a nom nal 1000 negawatt (MAN gas-fired,
conbi ned cycle electric generating facility in the Astoria
section of Queens County, New York. The proposed facility is a
merchant facility, intending to sell electricity into New York's
whol esal e mar ket .

The proposed facility is located at 17-10 Stei nway
Street, on an approximtely 23-acre brownfield site currently
utilized as an operational fuel oil storage and distribution
terminal. The site is in an M3-1 Heavy Manufacturing Zone,
anongst ot her manufacturing and heavy industrial uses, including
the Stei nway and Sons manufacturing factory, the Bowery Bay
Water Pollution Control Plant, electric transm ssion facilities,
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ot her power generating facilities, and a variety of smaller
manuf act uri ng and war ehousing facilities.

The proposed facility wll consist of an efficient,
state-of -the-art, conbi ned-cycle electric generating facility,
using natural gas as its primary source of fuel, with | ow sul fur
distillate fuel oil as a backup fuel for up to 720 hours
annually. The primary structural conponents of the facility
consist of a 612 foot - 110 foot turbine building and adjacent
heat recovery steam generator enclosures, four nested 269-foot
stack flues, two air-cool ed condensers (AC) for cooling (each
with 40 cells in a 4 x 10 arrangenent), two 150,000 barrel oi
storage tanks, and an open air swi tchyard outside the turbine
bui | di ng.

A new 138 kV aerial electric transmssion line wll
connect the proposed facility to the existing Astoria East
Substation, which is |ocated about one-half mle southwest of
the site on Consolidated Edi son Conpany of New York, Inc. (Con
Edi son) property. In addition, a new 20-inch dianmeter natural
gas pipeline woul d be constructed underground al ong Stei nway
Place fromthe proposed facility site to the Con Edi son 24-inch
mai n | ocated about one-third of a mle to the south at the
intersection of Steinway Place and 20th Avenue.!

The Applicant will use the existing New York City
muni ci pal water and sewer infrastructure |ocated adjacent to the
site to supply water to and receive discharged water fromthe
proposed facility. The existing stormwater managenent system
at the site is to be upgraded as a part of redevel opnent.

B. Procedural History

1 A direct connection to a proposed |roquois Eastchester Lateral
pi peline is under consideration, but has not been presented
for this record.
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Prior to filing its application, Astoria followed the
pre-application consultation process outlined in PSL 8163. The
Applicant met wth various state agencies, nunicipal officers
and | ocal residents during the sumrer of 1999,2 and submitted a
Pre- Application Report to the Siting Board on August 31, 1999.
Agency and community contacts and neetings continued thereafter,
and in Novenber 1999 the Applicant distributed proposed pre-
application stipulations containing the nethodol ogy and scope of
studi es concerning the proposed facility. These stipulations
were refined in a cooment and consul tation process and,
followng a settlenent conference held April 24, 2000, various
final stipulations were executed by the Departnent of Public
Service (DPS) Staff, the Departnent of Environnental
Conservation (DEC) Staff, and Department of Health (DOH) Staff.?

Following the filing of the application, Astoria
Energy filed supplenental information in el even separate filings
bet ween Septenber 18, 2001, and June 21, 2001. 1In a letter
dated March 1, 2001, as required by PSL 8165(1), Siting Board
Chai rman Hel mer informed Astoria Energy that its application
generally conplied with the filing requirements of PSL 8164(1).
This conpliance determ nati on conmenced the 12-nonth period
within which a final determ nation nust be made on the
appl i cation.*

A prehearing conference was conducted by the Exam ners
on March 26, 2001, to identify active parties, discuss
schedul i ng and procedural matters, and initiate revi ew of

requests for intervenor funds.?®

2 Exh. 1, Vol. |, §2.3.
® Exh. 1, Vol. |1, App. 1.0-2.

The Siting Board's final decision is required by March 1, 2002
PSL 8165 (4).

> Pursuant to PSL 8164 and 16 NYCRR 8§1000.9, a total of $169, 890
of the $300, 000 avail abl e funds was awarded, $127,000 to

- 3-
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As provided in notices issued by the Secretary to the
Siting Board and the DEC O fice of Hearings and Medi ation
Servi ces, and published in newspapers by the Applicant, joint
| egi slative/ public statenent hearings were convened at 7:00 p. m
on April 18 & 19, 2001 at P.S. 141 in Astoria, Queens, New York.
On April 18, 2001, approximtely 150 people attended and 16
peopl e made oral statenents for the record. O those who spoke,
13 spoke in favor of the project and three spoke against. On
April 19, 2001, approximately 65 people attended and ten people
made oral statenments for the record. O those who spoke, five
spoke in favor of the project and five spoke against.

Concurrently with the filing of the Article X
application, the Applicant submtted applications to DEC for a
Clean Air Act (CAA) Title Vpermt, a CAATitle IV permt, a
Prevention of Significant Deterioration (PSD) permt, and the
transfer and nodification of a State Pol |l utant D scharge
El i m nati on System (SPDES) storm water discharge permt. DEC
required filing of coments on draft air and SPDES permts by
April 19, 2001.

On May 2 and 3, 2001, an issues conference was
conducted jointly in the DEC and Article X proceedings. On
May 24, 2001, we issued our "Article X and DEC Part 624 |ssues
Ruling." ALJ Garlick determ ned there were no substantive and
significant issues with respect to the requested DEC permts,
and we jointly specified a list of issues identified for Article
X adj udi cation.?®

O fice of the President, Borough of Queens/Coalition Hel ping
to Organi ze a Kl eaner Environnent (Queens/ CHOKE), and $42, 890
to Citizens Environnental and Econom c Coalition (CEEC)

® Interlocutory appeals were filed with the Siting Board

objecting to the exclusion of sone Article X issues, but as
these matters were | ater resolved, these appeals were

wi thdrawmn. On July 17, 2001, the DEC Comm ssioner upheld ALJ
Garlick's issues determ nations on appeal.

-4-
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Astoria Energy filed a notice of inpending settlenent
negotiations with the Siting Board on June 13, 2001. The
negoti ati on process was successfully conpleted with
representatives of the Applicant, DPS Staff, DEC Staff, and DOH
Staff on July 18, 2001 entering into a Joint Stipulation
settling all issues.” A hearing was held on July 18, 2001, at
whi ch evidence was identified and received into the record. A
total of 78 exhibits were received, including the Applicant's
exhibits and testinony, the Joint Stipulation, testinony of DPS
Staff witnesses, and a stipul ati on agreenent anong DEC Staff,
DPS Staff, and the Applicant, resolving an on-site oil storage
facility issue.

No other party presented testinony, and although ot her
parties did not sign the Joint Stipulation, the proposed
certificate conditions included in that agreenent were not
chal | enged, except as they m ght be affected by resolution of an
out standi ng i ssue involving the applicability of New York City's
Ai r Code.

Briefs were filed by the Applicant and DPS Staff on
August 31, 2001. On August 24, 2001, Astoria Energy filed a
brief replying to DPS Staff, and presenting initial coments on
the New York City air issues. New York City (NYC) filed its
initial coments on August 24, 2001 as well. On August 30, NYC
filed its reply to the Applicant, and on August 31, the
Applicant filed its reply to NYC

C. Summary of the Joint Stipulation

The Joint Stipulation consists of 11 separate topic
agreenents, each of which identifies the nature of probable
i npacts the proposed facility will have, provides a set of

" Exh. 39. The Joint Stipulation includes el even separate
topi c-specific settlenent agreenents, proposed certificate
conditions, and a list of applicable acronyns.

-5-
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proposed certificate conditions related to the topic, and
di scusses how the proposed certificate conditions will mnimze
adverse inpacts as required by PSL 8168.

The topic agreenents include: (1) Air Quality;
(2) Electric Transm ssion Facilities; (3) Gas Supply and
Transm ssion Facilities; (4) Land Use and Local Laws; (5) Noise;
(6) Public Interest; (7) Soils, Ceology, Seisnology and
Agricultural Lands; (8) Terrestrial and Aquatic Ecol ogy;
(9) Traffic; (10) Visual and Cultural Resources and Aesthetics;
and (11) Water Resources.

Each topic agreenent is reviewed below. W find that
the topic agreenents in the Joint Stipulation collectively
address all of the topic areas identified in PSL 8168. W
conclude that the evidentiary record conpiled in this proceedi ng
i's conprehensive, supports the terns of the Joint Stipulation,
and provides a factual basis sufficient for the Siting Board to
determ ne whet her the proposed facility should be certificated.

D. Required Findings of the Board

Article X allows the Siting Board either to grant or
deny the application as filed, or to certificate a facility
"upon such terns, conditions, limtations or nodifications of
the construction or operation of the facility as [it] may deem
appropriate."® |In order to grant a certificate, the Siting Board
nmust find:

That the facility is reasonably consistent with the
policies and | ong-range pl anni ng objectives and
strategies of the nost recent state energy plan, or
that "the facility was sel ected pursuant to an
approved procurenent process."®

® PSL §168(2).
° PSL §168(2)(a).
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The nature of the probable environnental inpacts,
speci fying predictabl e adverse and benefi ci al
effects on (a) the normal environnment and ecol ogy,
(b) public health and safety, (c) aesthetics,

scenic, historic, and recreational val ues,

(d) forest and parks, (e) air and water quality, and
(f) fish and other marine life and wildlife.°

That the facility mnimzes adverse environnental

i npacts, considering (a) the state of avail able

t echnol ogy, (b) the nature and econom cs of
reasonabl e alternatives required to be consi dered
under PSL 8164(1)(b), and (c) the interest of the
state respecting aesthetics, preservation of
historic sites, forest and parks, fish and wldlife,
vi abl e agricultural |ands, and ot her pertinent

consi derations.

That the facility is conpatible with public health
and safety. !?

That the facility will not discharge any effluent in
contravention of DEC standards or, where no

cl assification has been nmade of the receiving
waters, that it will not discharge effluent unduly
injurious to fish and wldlife, the industrial

devel opnent of the state, and the public health and
publ i ¢ enjoyment of the receiving waters. 3

That the facility will not emt any air pollutants
in contravention of applicable air em ssion control
requirenments or air quality standards.

That the facility will control the runoff and
| eachate from any solid waste disposal facility.?®

That the facilit¥ will control the disposal of any
hazar dous waste. *®

10

14

15

PSL
PSL
PSL
PSL
PSL
PSL

§168(2) (b) .
§168(2) (c) (i ).
§168(2) (¢) (ii).
§168(2) (c) (iii).
§168(2) (c) (i V).
§168(2) (¢) (V).
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That the facility will operate in conpliance with
all applicable state and | ocal |aws and associ at ed
regul ati ons, except that the Board may refuse to
apply specific local |aws, ordinances, regul ations,
or requirenents it regards as unduly restrictive.?’

That the construction and operation of the facility
isin the public interest, considering its
envi ronnment al inpact and the reasonabl e alternatives
consi dered [under PSL 8164(1)(b)].?®
As noted above, the Siting Board's required findings
i nclude that the proposed facility "will not discharge any
effluent that will be in contravention of the standards adopted

"19 and "wil |

by the departnment of environnmental conservation...
not emt any pollutants to the air that will be in contravention
of applicable air em ssion control requirenments or air quality
standards."?® |In past Article X proceedings, the Siting Board
has deferred to the judgnment of the DEC Conm ssioner, who has
been del egated responsibility to issue permits fromthe United
States Environnental Protection Agency (EPA) pursuant to the

Clean Air Act (CAA) and Clean Water Act (Cw) .2

1 psL §168(2) (c)(vi).

7 PSL §168(2)(d).

8 psl §168(2) (e).

¥ psL §168(2)(c)(iii).

2 psSL §168(2)(c)(iv).

2l Case 99-F-0558, Application of Heritage Power LLC, Opinion and
Order Ganting Certificate of Environnmental Conpatibility and
Public Need (issued January 19, 2001), pp. 7-8;

Case 99-F-1314, Application of Consolidated Edi son Conpany of
New York, Inc., Opinion and Order Granting Certificate of

Environnmental Conpatibility and Public Need (issued August 30,
2001), pp. 34-36.

- 8-
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I'1. THE REQUI RED FI NDI NGS

A Ar Quality
Under PSL Article X, the Siting Board nust make
findings specifically with regard to the inpact of construction

and operation of the facility on air resources.? In this case
the Applicant has applied to the DEC Conm ssioner for three
permts: 1) a CAATitle Vpermt; 2) a CAATitle IV permt; and,
3) a Prevention of Significant Deterioration (PSD) permt. DEC
Staff reviewed these applications, and by public notice dated
February 28, 2001 determ ned that the applications were conplete
and prepared draft permts for public review DEC Staff
concl uded that applicable statutory and regulatory criteria
could be net through conpliance with the conditions in the draft
permt.

Following the required period for public review and
comment, an issues conference was convened on May 2, and May 3,
pursuant to DEC s adnministrative pernmit hearing regul ations. ?®
The Associate Exam ner, in an issues ruling dated May 24, 2001,
determ ned that none of the 41 issues relating to the air
permts proposed by interveners should be advanced to
adj udi cation. The interveners appealed to the DEC Comm ssi oner
argui ng that 38 issues should be adjudicated. One appeal was
subsequent|ly w t hdrawn.

The DEC Conmi ssioner dism ssed all remaining appeal s
in her InterimDecision dated July 17, 2001, and remanded the
matter back to DEC Staff to continue processing the permts.

22 pppl i cabl e here are the required findings on the nature of the
probabl e "adverse and beneficial effects" on "...air ...
quality..." (8§168(2)(b)); that the facility "is conpatible with
public health and safety" (§168(2)(c)(ii)); and that the
facility would "not emit any pollutants to the air that wll
be in contravention of applicable air em ssion control
requi renents or air quality standards” (§168(2)(c)(iv)).

23 6 NYCRR Part 624
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VWhile final permts have not yet been issued, there is no reason
to believe that when released and final they will differ in any
significant way fromthe draft permts. Accordingly, the DEC
adm ni strative process has been exhausted and the DEC
Comm ssi oner has exam ned all proposed issues regarding the

em ssion of air pollution fromthe proposed facility. The
Siting Board should conclude, as it has in the past, that the

i npacts covered by the DEC air permts have been m nimzed, and
make the related findings required by PSL 8168(2)(c).

The DEC Conmi ssioner's decision to issue the air
pollution control permts wll be based on the evidence
contained in the record of these joint proceedings. The record
i ncl udes nodeling of air em ssions fromexisting and ot her
proposed facilities in the area through 2004, which indicate
that the proposed facility is expected to displace older units,
reduci ng em ssions of NG, SO, and CO,, The record al so expl ains
that the proposed facility will use efficient conbustion
equi pnent using primarily natural gas, add-on em ssion controls,
i ncluding selective catalytic reduction (SCR), and a carbon
nmonoxi de catal yst, to neet federal LAER and BACT st andards.

B. Wat er Resources

Under Article X, the Siting Board nust make findings
specifically with regard to the inpact of construction and
operation of the facility on water resources and aquatic

-10-
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wildlife.?® Generally, these findings subsune conpliance with a
nunber of federal and state |aws and regul ations. Qur

di scussion includes several sections, beginning with a brief
description of the proposed facility's water needs.

The second section relates to the wastewater that
woul d be discharged fromthe proposed facility, if it were
constructed. Storm water discharges are regul ated pursuant to
the federal CWA and, as expl ai ned above, the Siting Board has
relied in the past on the DEC Comm ssioner's decision to issue
permts as evidence that inpacts from storm water discharges
have been m nim zed.

The third section briefly discusses state and federal
freshwater wetlands. Since the proposed project does not
directly affect wetlands, the potential inpacts to wetl ands that
may result fromthe proposal are non-existent. The fourth
section discusses potential inpacts to groundwater.

24 Applicable here are the required findings on the nature of the
probabl e "adverse and beneficial effects” on ". . . water
quality, fish, and other marine life," (PSL 8168(2)(b); and
the required finding that the facility "mnim zes adverse
environnmental inpacts, considering the state of avail able

technology . . . with respect to. . . fish and wildlife . :
and ot her pertinent considerations"” (PSL 8168(2)(c)(1)), and
that the facility "will not discharge any effluent that wll

be in contravention of the standards adopted by [DEC], or in
case no classification has been nade of the receiving waters

associated with the facility, will not discharge any effl uent
that will be unduly injurious to the propagation and
protection of fish and wildlife,. . ." (PSL 8168(2)(c)(iii)).

-11-
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1. Project Description

Al water used at the proposed project wll be
purchased fromthe New York Cty public water supply system and
will be delivered through an existing 20-inch water supply |ine
adj acent to the project site.?® On average, the proposed
facility will use 0.481 mllion gallons of water per day (M3D)
with a peak demand of 1.6 M3ED.?® The nmjor water uses are for
power production and potabl e water.

On average, the proposed facility wll discharge 0.237
MED of treated wastewater to the Bowery Bay Water Pol |l ution
Control Plant, a publicly owned treatnent works owned by NYC
The maxi mum wast ewat er di scharge will be 0.267 M. %’

The proposed facility mnim zes adverse water-rel ated
i npacts through the use of closed-|oop, air-cooled condensing
system for cooling purposes. The project does not require water
for cooling.

2. The Federal C ean Water Act and ECL Article 17
The purpose of the Clean Water Act (CWA)?® is to
"restore and naintain the chem cal, physical, and bi ol ogical

integrity of the Nation's waters."?® To acconplish this goal,
the CWA aut horizes the devel opnent of national water quality
standards and establishes a permt programreferred to as the
Nat i onal Pol |l utant Di scharge Elim nation System (NPDES) program
The U. S. Environnmental Protection Agency (EPA) adm ni sters the

% Exh. 1, Vol. |, 84.9.2. 4.
% Exh. 1, Vol. |, Table 4.9-2.
2 Exh. 1, Vol. |, 84.9.3.1.

% 33 USC §81251 to 1387, formally known as the Federal Water
Pol I uti on Control Act (FWPCA)

® 33 USC §1251(a).
-12-
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NPDES permt program This permt programregul ates the daily
wast ewat er di scharges froma facility.

The CWA al so provides for the del egation of the
national permt programto the states.3® Under the del egation,
EPA suspends its issuance of permts, but retains residual
enforcenent authority and may oppose the decision by a state to
grant a permt. Since 1975, New York has had a federally
approved permt program established pursuant to Environnental
Conservation Law (ECL) Article 17, Title 8,3 to contro
wast ewat er and storm water discharges to the state's surface and
groundwat ers. DEC adm ni sters the SPDES program consi stent
with the requirements of the federal O ean Water Act. 32

a. No SPDES Permt Required for
Di scharges from Proposed Facility

As di scussed above, all discharges fromthe proposed
facility are being nade to the Bowery Bay Water Pol |l ution
Control Plant. Therefore, because the proposed plant will not
di scharge wastewater to either surface or groundwater, no SPDES
permt is needed. However, the Applicant does need an
| ndustrial Sewer Discharge Permt fromthe NYC Departnent of
Envi ronnmental Protection.® This pernmit is outside the DEC
permtting process, and would be issued by the Siting Board
under Article I, unless delegated to New York City. This permt
is anmong those that woul d be del egated to NYC under the Joint

Sti pul ation. 3

¥ 33 USC §1342(b); 40 CFR Part 123.

% Water Pollution Control - State Pollutant Discharge
El i mi nati on System ( SPDES)

The regul ations that inplenent the SPDES program are 6 NYCRR
Parts 750-758.

® Exh. 1, Vol. | at 84.9-24.

See di scussion of delegation of permtting to NYC, bel ow

®
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b. SPDES Permt for Storm Water Managenent

There is currently an existing SPDES Perm t
No. NY-02-8002 and a Best Managenent Practices (BMP) plan for
storm wat er managenent for the proposed site. The Applicant has

applied to nodify this permt to construct and maintain a

per manent stormwater collection and treatnment system i ncluding
two new basins for collecting stormwater.® These new basins
will control the runoff fromthe first one-half inch of

preci pitation.

To control stormwater discharges during the
construction of the proposed facility, the Applicant will file a
"Notice of Intent for the Project Site for Storm \Water
Di scharges Associated with Construction Activity" under the
SPDES Ceneral Permt. Prior to the start of construction, a
"Storm Water Pollution Prevention and Erosion Control Plan" wll
be inplenmented. This plan details how stormwater, storm surges
and tidal surges will be managed. The plan m nim zes
contam nants and sedi ment | oads rel eased via stormwater to the
abutting surface water. Silt fences and hay bales will be used
to control erosion during the construction of the electrical
transm ssi on
and natural gas interconnections.3®

Finally, the site of the proposed facility is within a
speci al flood hazard area designated by the Federal Energency
Managenment Agency (FEMA). The project will conply with al
applicable requirenents for construction in such an area.
Specifically, the turbine building will be constructed 9 inches
above the 100-year flood | evel and the major equi pnment used at

% Exh. 1, Vol. | at 84.9-50.
¥ Exh. 59, p. 11-14.

- 14-
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the facility will be constructed 2 feet above the 100-year fl ood
| evel .

The draft SPDES permit for storm water nmanagenment has
been rel eased, and the public review process is conplete. The
Siting Board can expect issuance of this permt wthout
significant change.

3. Freshwater and Tidal Wetl ands
The proposed facility will not adversely inpact either

freshwater or tidal wetlands. This is because the proposed
facility is not |located within any tidal or freshwater wetl ands,
nor are the electrical transmssion facilities and ot her
ancillary facilities. As noted el sewhere, the proposed facility
will be |ocated on an already disturbed browfield site.

4. G oundwat er

The proposed facility will not utilize any groundwater
for consunptive purposes. Potential inpacts on groundwater wll
be limited to the construction of the proposed facility.?
During construction, groundwater will be punped via wells into
detenti on ponds, which will be constructed on-site. Fromthese
ponds, this groundwater will be allowed to percol ate back into
groundwat er. The punping of groundwater will cease after
construction is conplete.

5. Concl usi ons

Wth respect to stormwater, freshwater wetl ands, and
groundwat er the record denonstrates that the facility m nim zes
adverse environnental inpacts considering the interest of the
state as required by PSL 8168(2)(c)(i), and that the proposed
facility is conmpatible with the public health and safety

S Exh. 1, Vol. | at 84.9.4.2.
-15-
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pursuant to PSL 8168(2)(c)(ii). The record denonstrates further
that the proposed facility would not contravene either any
applicable water quality standards or be inconsistent with
appl i cabl e regul ati ons of the DEC, as required by PSL
8168(2)(c)(iii). Finally, pursuant to PSL 8168(2)(d), the
proposed facility is designed to operate in conpliance with
applicable state and local |laws and regul ations related to water
and wetl ands resources, as well as public health and safety.

C. Qher Environnental |npacts

1. Terrestrial and Aquatic Ecol ogy

No issues regarding the inpacts of the proposed
facility were proposed for adjudication, nor were any of the
Applicant's eval uations or conclusions challenged. The record
before the Siting Board adequately denonstrates that the inpacts
to terrestrial and aquatic ecol ogy have been identified, and
t hat any adverse inpacts have been m nim zed.

The Application characterized the existing plant
communities, wetlands, aquatic habitats, and wildlife present on
the site of the proposed project. The Application also exam ned
areas adjacent to the site of the proposed facility as well as
areas to be used during construction and areas along the
el ectrical and natural gas transmission routes.® The site of
t he proposed project is an entirely devel oped fuel oil storage
and distribution termnal, a so-called "brownfield". The
project will not inpact wetlands because there are none on the
site of the proposed facility and all interconnections wll be
at sone distance fromwetl|l ands and ot her waterbodies. There are
no records indicating that the site or the areas adjacent
thereto have been used by any state or federally listed
t hreat ened or endangered species, or species of special concern.

¥ Exh. 1, Vol. |, 84.4-1.
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The proposed facility has m nimzed adverse inpacts on
terrestrial ecology and wildlife.

2. Soils, Geology, Seisnology, and Agricultural Lands

Sections 3.0, 4.7 and 4.9 of the application materials
describe the existing characteristics of soils and geol ogy at
the site, and review the potential inpacts and design
consi derations associated with the site's characteristics.

Al t hough geol ogi ¢ and other earth resource characteristics do
not generally trigger specific regulatory nmeasures, the Siting
Board is required to find whether the proposed facility woul d
m nimze environnental inpacts with respect to viable

agricul tural |ands.?3°

As discussed earlier, the site of the proposed
facility is an urban brownfield currently used as a tank farm
The site is located along the shore of Steinway Creek where it
enpties into the East River. Mich of the site sits upon |and
t hat was once underwater, but was filled in the past. The
subsurface soils include fill materials of sand and | arger
particles interbedded with construction and denolition debris,

i ncl udi ng concrete bl ocks, bricks, boulders and wood. *°

During construction of the proposed facility, the gas
transm ssion lines and electrical transmssion facilities
excavation wll occur at the site. The Applicant estimtes that
nore than 65,000 cubic yards of existing soils will be noved at
the site and as nmuch as 20,000 cubic yards of fill may be

brought to the site as backfill material.*

Adverse inpacts to
t he environnment during construction will be mnimzed through

erosion and other controls, in accordance with the Storm water

® psL §168(2) (c)(1).
“© Exh. 1, 84.7-9.
4 Exh. 1, Vol. |, 84.7.4.1.
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Pol lution Prevention Plan. Soils found to be unsuitable for
reuse at the site will be disposed of at an authorized off-site
di sposal facility.

There is no agricultural land at or near the site, and
due to the nature of the site, no agricultural uses are
foreseen.*? To address concerns regarding seisnol ogy, the
proposed project will be constructed in accordance with
appl i cabl e | ocal buil ding codes and seisnm c codes. *3

Consistent with PSL 8168(2)(d), the record shows that
the proposed facility is designed to operate in conpliance with
applicable state and | ocal [aws and regul ati ons concerning the
envi ronment and public health and safety. The Siting Board
shoul d concl ude, based on the record, that the proposed facility
woul d m nimze adverse environnental inpacts with respect to
viabl e agricultural |ands, pursuant to PSL 8168(2)(c)(i), and
woul d be conpatible with public health and safety as required by
PSL § 168(2)(c)(ii)-.

3. Land Use, Recreational and Cultural Resources
a. Land Use
The Applicant conducted a | and use inventory to

identify the existing land uses in the vicinity of the site.*
The proposed facility is located in an M3-1 district, and is
consistent with the New York City Zoning Resolution.* In
addition, the proposed facility and the associated electric and
natural gas interconnections will all be located in industrial
zones, in close proximty to other industrial and commerci al

| and uses. In addition, after the proposed facility is

“ Exh. 55, p. 3.

® Exh. 1, Vol. |, 84.7.4.1.
“ Exh. 1, Vol. | 8§4.2.

® Exh. 45, p. 3.
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constructed, there will be a significant reduction in truck
traffic fromthe site, conpared with its existing use. Finally,
t he proposed project will conply with all applicable performance
st andards established for the M3-1 zone, including: noise;

vi bration; snoke, dust and other particul ate mater; odorous,
toxic or noxious nmatter; radiation, fire and expl osive hazards;
and hum dity, heat or glare.

Bef ore construction begins, the Applicant woul d
provi de proof of adequate financial security in the anmount of
$3.15 mllion to fund the deconm ssioning if the proposed
project is not conpleted.*®

b. Recr eati onal Resources

The site of the proposed facility does not provide any
public access to recreational resources. As discussed above,
the site is an entirely devel oped, brownfield site that is
currently used as a fuel oil storage and distribution term nal.
G ven the heavily industrial nature of the surrounding area,
there is very little recreational or fishing activity in the
vicinity of the site. There are parks and ball fields |ocated
approxi mately nore than one-quarter of a mle fromthe facility,
but the construction and operation of the proposed facility wll

not interfere with the use of existing recreational resources.?

c. Cultural Resources

Section 4.6 of the application*® addresses the proposed
facility's potential inpacts on cultural and historical
resources, including those at or near the site and those al ong
the gas and electrical interconnection routes. There are no

% Exh. 39, Tab A
“ Exh. 45, p. 3-6.
® Exh. 1.
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known historic resources on the site of the proposed project or
al ong the interconnection routes. G ven the highly disturbed,

i ndustrial nature of the site and surrounding area, it is
extrenely unlikely that any neani ngful archeol ogi cal resource

could be present.*®

However, the Applicant will inplenent an
Unanti ci pated Di scovery Plan in the event that significant
resources are di scovered during construction. >

Hi storic and cultural resources were |located in the
one mle area around the site that was studied. However, no
resources listed on the National Register of Historic Places or
eligible for such listing will be adversely inpacted by
construction of either the proposed facility or the

i nterconnection |ines.?>

d. Concl usion

Wth respect to |land use, recreational and cul tural
resources, the record denonstrates that the proposed facility
woul d m nim ze adverse environnmental inpacts considering the
interest of the state as required by PSL 8168(2)(c) (i), and that
the proposed facility is conpatible with the public health and
safety pursuant to PSL 8168(2)(c)(ii).

4. Visual and Aesthetic

The Applicant agreed to inplenment recommendations for
mtigation of visual inpacts nade by a DPS Staff witness, >
elimnating any potential controversy in this area. The record
contai ns evidence upon which the Siting Board nmay reasonably

® Exh. 1, Vol. 1, 4.6-1.
® Exh. 39, Tab A

 Exh. 1, Vol. 1, 84.6.3.
2 Exh. 74-78.
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reach concl usi ons about the probable visual inpacts of the
proposed facilities.>

The anal ysis presented in the application includes
description and eval uation of the existing visual setting of the
site and the electric and gas interconnections, as well as
identification of visually sensitive resources in the
surroundi ng area. The proposed facility's site, as nentioned
earlier, is located in a heavily industrialized area
characterized by industrial |andscape and views.

The record describes visual inpacts associated with
the proposed facility, including its lighting and its stack
pl ume frequency and characteristics, and conpares the existing
setting with anticipated visual characteristics with the
facility in place.* The proposed facility, this evidence shows,
woul d not significantly alter the viewshed fromany location in
the visual study area. Wen the buildings and structures are
visible, and not screened due to proximty to other plants or
factors in the area, their appearance wll not be inconsistent
wi th the heavy industrial appearance of the northern half of the
vi sual study area.

Mtigation neasures include the use of non-reflective
construction materials. Walls wll enclose sone structures,
transforners will be placed away fromthe front gate, and
lighting inpacts are to be m nim zed.

Adverse visual inpacts are not a significant aspect of
this facility's potential inpacts, and the Siting Board may
reasonably concl ude that visual inpacts have been m nim zed.

D. Public Health and Safety
and Public Interest |ssues

® Exh. 1, Vol. |, 84.5; Exh. 49.
* Exh. 1, Vol. |, 84.5.3-4.5.4; Exh. 49, pp. 8-14.
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1. Traffic

The record contains an anal ysis of the probable
traffic-related inpacts of the proposed facility. The
Applicant's traffic inpact analysis includes capacity anal ysis
of | ocal roadways, key intersections and driveways, analysis of
field work at five nearby |ocations, and an anal ysis of Stei nway
Street traffic accident data.® Potential adverse traffic
i npacts during construction were projected by addi ng expected
construction traffic to projected background traffic conditions.
The nodeling indicated that traffic | evels would be acceptable
during construction, even during the peak 2002 period of
construction traffic volume.® The analysis al so projected
acceptable traffic conditions in 2004, the first full year of
proj ect ed operations. ®’

The record shows that traffic effects of construction
of the natural gas interconnection facilities and electric
transm ssion interconnection facilities wll be reasonable, that
barge traffic on the East River will not increase, and that
construction inpacts on traffic will not affect air traffic or
ground access to LaGuardia Airport.® The evidence al so shows
that the Applicant will mnimze adverse traffic inpacts by
busi ng enpl oyees who do not take public transportation to the
construction site.® Further, the Applicant has determ ned that
neither facility operations nor the electric and gas

* Exh. 1, Vol. |, 84.10; Exh. 61, pp. 4-7.
% Exh. 61, p.10; Exh. 1, Vol. |, §4.10; Table 4.10-7.
> Exh. 1, Vol. |, 84.10, Table 4.10-9.

% Exh. 61, pp. 10-14.
* Exh. 61, pp. 9-10.
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transmission facilities will have adverse traffic inpacts.®
Thus, no mtigation neasures are consi dered necessary.

The topic agreenent on traffic in the Joint
Stipulations indicates that the Applicant has agreed to sel ect
construction support areas near major thoroughfares to mnimze
congestion, to evaluate traffic conditions at key intersections
near the selected support areas, and to attenpt to use sites
historically used for parking, or material storage, or
construction support . ®

On the basis of the foregoing, the Siting Board may
reasonably find that the nature of probable traffic inpacts has
been reviewed, ®2 that the facility and its construction as
proposed would m ni m ze adverse environnental inpacts associ ated

63

with traffic,” and woul d be conpatible with public health and

safety. %

2. El ectric Transm ssi on

Probabl e el ectric transm ssion inpacts have been
analyzed in this record.®® Wth the exception of the Steinway
Creek crossing, all electric transmssion facilities
i nterconnecting the proposal facility to the Astoria East
substation wll be on private property, along an approxi mately
one-half mle route. These new 138 kWtransm ssion circuits

® project operations are expected to have a positive inpact on
traffic. Exh. 1, Vol. I, at 884.10.9; Exh. 61, pp. 9-14.

® Exh. 39, Traffic, p. 7. These agreed-upon neasures are not
expressly included in the proposed Certificate Conditions, but
the Certificate conditions generally incorporate conditions
specified in the Topic Agreenents of the Joint Stipulation
(Certificate Conditions, 8lII(A)).

% PSL §168(2)(b).

% PSL §168(2)(c)(i).

% PSL §168(2)(c)(ii).

® Exh. 1, Vol. |, §4.12; Exh. 16.
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will run on a comon right-of-way, beginning with an over head
section and transitioning to an underground duct bank at a
transition tower along the route, and situated anong ot her
exi sting transm ssion and substation facilities.® The record
denonstrates that the electric interconnection is consistent
with the industrial character of the area, and conpatible with
public health and safety.

The record al so contains an eval uation of the inpacts
of the proposed facility on Con Edison's transm ssion system
nei ghboring utilities' transm ssion systens, and the New York
State Bul k Transmi ssion System (NYSBTS).® Evidence denonstrates
that the addition of the proposed facility will have a de
m ni mus effect on the voltage stability, thermal limtations and
stability performance of the Con Edi son transm ssion system and
wi |l not adversely affect the NYSBTS. The New York Transm ssion
Pl anni ng and Advi sory Subcomm ttee (TPAS) and the QOperating
Comm ttee of the New York | ndependent System Operator (NYI SO
have revi ewed and approved the Interconnect Study for the
facility.©8

Astoria Energy has agreed to a nunber of conditions to
ensure that the design, engineering and construction of the
transm ssion facilities will not adversely affect the operation
of the NYSBTS.®® The el ectromagnetic field (EMF) generated by
the transm ssion facilities wll be within PSC recommended

% Exh. 16, 8§3.10.
 BExh. 1, Vol. |, 884.12.3 - 4.12.4;: Exh. 16.
® Exh. 14.

® Exh. 39, Electric Transmission Facilities Topic Agreenent,
pp. 4-7. These requirenents are not included in the Proposed
Certificate conditions per se, but are incorporated therein by
reference (Certificate Conditions, 8lI(A)).
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gui del i nes, °

and the Applicant agrees to design, engineer and
construct the electric transmssion facilities to conply with
t he established EMF gui delines.

The Siting Board may properly find that electric
transm ssion i npacts have been eval uated and that adverse

i npacts have been mnim zed.

3. (Gas Transm ssion and Supply

The record contains a detailed description and review
of a proposed gas transm ssion interconnection. The proposed
facility would connect with Con Edison's 24-inch di aneter high-
pressure gas transmission line, in the New York Facilities
System via a 20-inch gas service nmain (above 125 psig)
instal |l ed underground by Con Edison.’? The main would run
bet ween Steinway Place and the proposed facility site, north of
Berrain Boul evard. To serve heating load, a 4-inch | ow pressure
gas main woul d extend to the facility site from Steinway Street,
about 800 feet froman existing 4-inch main. The
interconnection facilities will include all valves, regul ators,
met eri ng equi pnent, service taps, and rel ated pipeline
facilities necessary to ensure public safety and reliable
servi ce.

The Applicant indicated there may possibly be an
opportunity to connect directly to a planned extension of the
| roquois Gas Transm ssion System (1 GIS), but the record does not
contain information on or an evaluation of this option. The
Appl i cant suggests that "[i]f the Project interconnects with
| GTS, the Applicant will supplenment the Application to include a

© pSC Statenment of Interim Policy on Magnetic Fields of Major
El ectric Transm ssion Facilities (issued Septenber 11, 1990.

T Exh. 39, Electric Transmi ssion Facilities Topic Agreenent,
pp. 4, 7; Exh. 16.

? Exh. 1, Vol. |, 84.14.1, Figure 4.14-1; Vol. V., App. 4.14-1.
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t horough di scussi on, eval uation and anal ysis, including studies,
of the expected inpacts of an interconnection with |GIS.""3

Should the Siting Board grant a certificate to the
Applicant, it wll not be permssible thereafter to nodify the
proj ect through an application amendnent.’* Rather, such a

change woul d be a project "revision"™

and would require a
petition to the permanent Siting Board for an anendnent to the
certificate.’”® Wth this understanding, the Siting Board may
properly authorize the construction and operation of the
proposed facility utilizing the Con Edi son gas mai n extensions
descri bed above.

The record al so addresses natural gas supply, and
denonstrates that adequate gas supplies should be available to
serve the facility.”” The Applicant will arrange for the
purchase and delivery of natural gas, and anticipates use of
both firmand interruptible capacity provided by suppliers or
mar keters. The maxi mum annual consunption is expected to be
wel | within supply forecasts.’®

The record al so addresses potential inpacts on the Con
Edi son distribution system’ The proposed facility's gas usage
shoul d not increase peak day requirenents on the Con Edi son
system During periods of gas supply interruption, when higher
priority firmrequirenments limt avail able pipeline capacity,

73

Exh. 39, Gas Supply and Facilities Topic Agreenent, p. 5.
16 NYCRR §1000. 12.

® 16 NYCRR §1000. 2(r).

® 16 NYCRR §1000. 15(b).

" Exh. 1, Vol. |, 84.14.2 - 4.14.4; Exh. 39, Gas Supply and
Transmi ssion Facilities Topi c Agreenent, p. 4.

® Exh. 69, pp. 5-14.
® Exh. 1, Vol. |, 84.14.5; Exh. 1, Vol. V, App. 4.14-1.
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the facility would be permtted to operate on an alternative
supply of low sulfur fuel oil for up to 720 hours annually.

Thus, the evaluation of natural gas supply and
transm ssion issues in the record is sufficient to permt the
Siting Board to conclude that the proposed facility is likely to
have an adequate supply of natural gas, and that any adverse
I npacts associated with gas transm ssion interconnections have

been m ni m zed.

4. Noise

The record denonstrates that the proposed facility
will conply with applicable noise standards. The record
contains a conprehensive analysis of existing noise levels in
the proposed facility's vicinity, and a noi se inpact
eval uation.® The Applicant's study included measurenent of
exi sting anbi ent noise at the noise sensitive |ocations nearest
to the facility site, using eight nonitoring | ocations,
including three residences. Construction and operation noise
| evel s were nodel ed using the NO SECALC conput er nodel devel oped
by DPS. The Mdified Conposite Noise Rating (CNR) nethod was
used to evaluate potential adverse effects, including the
possibilities of hearing damage, sleep interference, indoor and
out door speech interference, community conpl aint potential, and
i nfrasound or vibration damage. The nodeling indicated that
noi se levels would be no worse than "no reaction," to the extent
noticeable at all, at the eight nonitoring locations.® Thus,
none of the nodel ed adverse effects, such as comrunity
conplaints or sleep interference, will occur during construction
or operation of the proposed facility. The facility's noise
levels will conply with the requirements of New York City's

® Exh. 1, Vol. |, 84.8; Exh. 4, Exh. 21; Exh. 23; Exh. 56.
8 Exh. 1, Vol. |, 84.8.4; Exh; Exh. 56, pp. 8-10.
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zoni ng regul ation, Noise Code, and City Environnental Quality
Revi ew (CEQR) . &2

Addi ti onal analysis confirmed that cumul ati ve noi se of
the proposed facility together wth the nei ghboring New York
Power Authority's (NYPA) proposed Poletti Station expansion
woul d have no significantly adverse long-terminpacts during
ei t her simultaneous construction or operation of both
facilities.®

The Applicant has agreed to inplenment a nunber of
measures to mtigate facility construction noise, and to reduce
operating noise through plant design. Construction activities
will be limted during the hours of 6:00 ppm to 7:00 a.m to
further reduce inpacts. Design neasures include installation of
HRSG St ack Sil encers, acoustical insulation for the turbine
bui |l di ng, enclosures for the air and gas conpressing stations,
and speci al ly designed | ow noi se cooling condensers.® an
anbi ent noise nonitoring programw || be perfornmed within 180
days followi ng comercial startup of the facility.?8®

The record adequately denonstrates that there will not
be significantly adverse noise inpacts during facility
construction or operation. The Siting Board may properly find
t hat noi se inpacts have been mnimzed, and that the facility's
noi se em ssions wll be consistent with public health and
safety.

5. Econom ¢ Factors

% Exh. 39, Noi se Topic Agreenent, p. 5.

® Exh. 1, Vol. |, §4.8.5, Table 4.8-7, Table 4.8-8; Exh. 56,
pp. 12-13.
¥ Exh. 1, Vol. |, 84.8.7; Exh. 56, pp. 10-11.

® Exh. 39, Noise Topic Agreement. The conditions agreed to are
not specifically included in the Applicant's proposed
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The evidence in the record shows that the project wll
pronote the public interest and will foster and pronote
conpetition in wholesale electricity markets in New York. The
Applicant's Market Assessnment and Portfolio Strategies (MAPS)
conput er nodeling showed that the facility, as a result of its
high efficiency and relatively | ow price of producing
electricity, would be dispatched ahead of |ess efficient
existing plants, and that it would be nost effective in | owering
whol esal e electricity prices in Con Edison's service territory
where it would conplete directly with nore expensive facilities
| ocat ed south of the Dunwoodi e transm ssion constraint. 8

The record supports the conclusion that average spot
energy prices will likely decrease by at least 1.5%in New York
State as a whole, and by at least 4.2%in Con Edison's subzone
sout h of the Dunwoodi e transm ssion constraint. Both Applicant
and DPS Staff witnesses testified that the facility would help
nmeet a conpelling need for a nore conpetitive nmarket structure
in New York.® Thus, the evidence on conpetitive inpact supports
t he conclusion that the proposed facility is in the public
i nterest.

The proposed facility would al so produce indirect
econom ¢ and public interest benefits by increasing the
reliability of the electric systemin New York Cty. For
exanpl e, average |ine | oadings through the Dunwoodi e and
M Il wood transm ssion constraints are projected to drop by about
450 MWwith the facility in operation. The freeing up of both
transm ssi on and generation capacity would increase reliability

Certificate Conditions, but are included therein by reference
(TreA).

® Exh. 1, Vol. Il, p. 8, Table 5; Exh. 72, p. 5. The
di spl acenment of output fromless efficient plants would have
the additional benefit of reducing air pollution in the area.

8 Exh. 32, p. 4, Exh. 72, supra.
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by reduci ng the chance that the New York City area m ght
experience inadequate resources. %

Soci oeconom ¢ benefits for the surrounding conmunity
are al so expected. During construction, about 700 construction
wor kers per day will be enployed, 8 and construction of the
facility is expected to generate about $183 million in wages and
salaries.® Total economic activity fromconstruction, including
i ndirect expenditures and tax revenues, is estimated at $566
mllion ($450 million within New York City).% During
operations, the project wll add annual wages and benefits of
about $3.5 million for approximately 30 full-time equival ent
enpl oyees, w thout significant inpact on the community's
exi sting services.

The Siting Board may properly find that the proposed
facility wll contribute to the public interest by providing
substantial econom c benefits for New York City and New York
St at e.

E. O her |ssues

1. Approved Procurenent Process

Along with its application, Astoria Energy filed a
notion for a declaratory ruling seeking a determ nation fromthe
Siting Board that the proposed facility has been sel ected
pursuant to an approved procurenent process. The Applicant
requests that the Siting Board now grant the notion, contending
that the notion has not yet been addressed. |In fact, at the
prehearing conference held March 23, 2001, the Presiding

® Exh. 1, Vol. |1, App. 10-1, pp. 5-6.
® Exh. 1, Vol. I, §3.11.2.

©1bid., §4.11.4.1.2, Table 4.11-5.

“ 1bid., §4.11.4.1.3, Table 4.11-5.

* |bid., 84.11.4, Table 4.11-6.
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Exam ner formally ruled on the notion, determ ning that the
proposed facility is selected pursuant to an approved
procurenment process.® However, what the Applicant effectively
seeks at this point is the Siting Board' s certification finding,
pursuant to PSL 8168(2)(a)(ii), that the proposed facility is
sel ected pursuant to an approved procurenent process.

Because PSL 8164 contains alternative filing
requi renents for an application, based upon whether a proposed
facility is selected pursuant to an approved procurenent
process, in practice, an initial finding is typically nmade as to
whet her an application makes a prim facie case that the

facility is selected pursuant to an approved procurenent
process. This establishes the information that shoul d be
considered in the proceeding. A final determnation is |ater
made, at the end of the proceeding, as required by PSL
§168(2)(a)(ii).® As the applicant observes in its brief, this
approach has been followed in other Article X cases begi nning
Wi th Athens Generating Conpany, L.P..°%

As Astoria Energy observes, the PSC has determ ned
that conpetition in the electricity supply market is an approved
procurenent process. For exanpl e:

Conmpetition in the electricity supply market is an
approved procurenent process because it is an electric

% Tr. 138.

% See Case 99-F-1164, Application by Mrant Bowine, L.L.C.
Order Concerni ng Approved Procurenent Findings (issued and
effective June 21, 2001), pp. 3-5.

% See Case 98- E-0096, Athens Generating Conpany, L.P.
Decl aratory Ruling Concerning Approved Procurenent Process
i ssued April 16, 1998), p. 7; Order Concerning Interlocutory
Appeal s (issued January 28, 1999) p. 4; and Opinion and O der
Granting Certificate of environmental Conpatibility and Public
Need (issued June 15, 2000), p. 120.
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capacity procurenent process approved as reasonably

consistent with the 1998 State Energy Pl an. ®®
The Comm ssion noted, however, that it is up to specific Siting
Boards to make the finding in specific cases, as required by
PSL 8168(2)(ii), that specific facilities are sel ected pursuant
to an approved procurenent process.

As a practical matter, any private nerchant plant
devel oper, and any applicant wwth a facility which woul d be
engaged i n whol esal e conpetition subject to NYI SO di spatch
makes a prima facie case with those facts al one that the

facility would conpete in the conpetitive whol esal e market and
therefore is selected pursuant to an approved procurenent
pr ocess.

VWhat the Siting Board nust determ ne, therefore, after
the record evidence has been conpiled, basically anbunts to a
determ nati on whether the proposed facility will actually be
expected to make a material contribution in the whol esal e
mar ket pl ace, i.e., whether it will be conpetitive in its own
right. As such, this determination is akin to the public
interest determ nation discussed above. 1In fact, it is one of
several factors to be considered in the broader public interest
determ nation, and the bal ancing of environnental costs and
benefits. PSL 8168(2)(a)(ii), however, requires a separate
determ nation whether a facility is selected pursuant to an
approved procurenment process.

As di scussed above, the record denonstrates that this
proposed facility is likely to displace | ess efficient
generating plants south of the Dunwoodi e constraint, and
ef fectuate | ower whol esal e prices through this conpetitiveness.
Anpl e basis exists, therefore, for the Siting Board to concl ude

% Case 99- E- 0089, Ramapo Energy Linited Partnership, Declaratory
Rul i ng Concerni ng Approved Procurenent Process (issued
August 25, 1999), p. 4.
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that the proposed facility is selected pursuant to an approved

procurenent process.

2. State and Local Laws and Regul ati ons

The Siting Board nust find that the proposed facility
is designed to operate in conpliance with state and | ocal | aws
and regul ati ons, except to the extent it grants a waiver of any
such laws or regulations on the ground that they are
unreasonably restrictive as applied to the proposed facility.®
The agencies signing the Joint Stipulation agree with the
Applicant that the project will conply with all applicable | ocal
| aws, and that no waivers of any local laws are required. In
addition, the Applicant requests the Board to authorize it to
seek certain regulatory permts and approvals fromrel evant NYC
agenci es. %8

a. State Law Conpliance

Wth respect to State laws, the Siting Board nmust find
that the proposed facility conplies with the New York State
Coastal Managenent Program The record contains an eval uation
of the Coastal Managenent Policies and the NYC Local Waterfront
Revi talization Program adopted pursuant thereto.

The record shows the project will pronote the economc
and | and use aspects of New York's 44 Coastal Managenent
Policies, while being consistent with recreational water

resource and environnental aspects.

b. Mjor Onshore Storage Facility (MOSF) License

% PSL §168(2)(d).
% PSL §172(1).
® Exh. 1, Vol. |, 84.2.5; Exh. 45-46, 49-51.
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New York State Navigation Law requires that any person
seeking to operate a MOSF nust obtain a |icense from DEC. 1%
However, Article X transfers this jurisdiction for the issuance
of this license fromDEC to the Siting Board. 1In this case, the
Appl i cant proposes to purchase an existing, licensed tank farm
and to construct the proposed facility at the site. Wile nost
of the existing tanks on the site will be deconm ssioned, the
Appl i cant proposes to refurbish two 150, 000 barrel fuel oi
storage tanks. These tanks will be used to store |ow sul fur
distillate fuel oil, which will be used as back-up fuel for the
proposed facility.

The Applicant, DEC Staff, and DPS Staff have executed
a "MOSF Stipul ati on Agreenent"!° which woul d transfer the
jurisdiction back to DEC to regul ate the storage, handling and
transport of petroleumand to enforce the contai nnent and
remedi ati on of petrol eum di scharges. According to this
agreenent, the Applicant will file a conplete application for
the MOSF |icense within 60 days of taking title to the site of
t he proposed facility.

We recomend that the Siting Board authorize DEC Staff
to issue the MOSF |license, regulate the facility and ot herw se
execute the state's regulatory authority relating to this
site.1°2 DEC Staff is the agency best equipped to regulate this

MOSF in a manner to m nimze adverse environnental inpacts.

c. Local Law Conpliance

The record denonstrates that the proposed facility
will operate in conpliance with I ocal laws. Specifically, it
woul d conply with performance standards established for the M3-1

1% Navi gation Law §174.
L Exh. 40.
2 psL §172(1).
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zone, including standards for noise, vibration, snoke, dust and
particul ate matter, odorous matter, noxious or toxic matter,
radi ation matter, fire and expl osive hazards, and hum dity, heat

and gl are. %3

Moreover, the facility conplies wth the NYC Noi se
Code. 1% Al though the Applicant initially requested a waiver of
t he NYC Noi se Code, nodification of the project permtted

conpliance, and the Applicant wthdrew its request.

d. NYC Permts
Astoria Energy indicates that it would require in the

normal course of business certain permts and approval s under
| ocal regul ations issued by NYC and its agencies. Such
approval s include, for exanple, building permts, street
evacuation permts, street closure permts, permts for
structural welding, permts under the NYC Fire Code, and permts
for the use and supply of water and for discharges to the sewer
system The Joint Stipulation contains agreenent for the Siting
Board to authorize the NYC Departnent of Buil dings, NYC
Department of Transportation, NYC Fire Departnment, NYC
Department of Environnental Protection (DEP), and the NYC
Department of Building Services to issue pernmits or approvals as
listed in Exhibit 27.10°

The agreenent specifies that the Board woul d del egate
this authority with the provision that permts and approval s
will be provided in a tinely manner and w t hout any unreasonabl e
conditions, and that the Board will retain ultimte jurisdiction
to issue any such permts upon petition by the Applicant. There
IS no controversy concerning this proposal, and the Siting Board
may reasonably grant the requested del egati ons.

18 Exh. 39, Land Use and Local Laws Topic Agreenent, p. 8.
104
| d.

1% Exh. 39, Land Use and Local Laws Topic Agreenent, p. b5.
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e. The NYC Air Code
The Joint Stipulation contains agreenment anong the

Applicant and the state agencies that the Applicant would not be
required to obtain any permts under NYC air pollution | aws and
regul ations. 19
remain with the Siting Board pursuant to PSL 8172(1). NYC

di sagrees, however, and the Applicant has conplied with NYC s

The parties agreed that all such authority would

request to provide a cunulative air inpact analysis (CAIA). NYC
suggests that after review of that analysis "issues pertaining
to the City Air Code and the CAIA may wel |l be noot, "% in which
case, NYC says, "the Gty wll certify conpliance with the |ocal
Air Code."1% No further devel opnents have been brought to our
attention, however, since briefs were fil ed.

NYC raise two distinct issues in connection with its
Cty Air Code. first, NYC argues that the Siting Board nust
find that the proposed facility conplies with the CAIA and the
City Air Code.!% Second, NYC requests the Siting Board to
authorize it to require an air permt. 0

In support of its position, NYC asserts that
regul ation by DEP, specifically the CAIA is different from and
suppl enmentary to DEC s air permtting requirenments under the
CAA. The DEP CAI A, NYC continues, focuses on short-term
| ocalized inpacts at sensitive receptors near the planned
em ssion source, in conbination wth existing and pl anned

em ssion sources, whereas, according to NYC, DEC s nonitors

1% Exh. 39, Land Use and Local Laws Topic Agreenent, p. 5.
Y NYC s Initial Brief, p. 1.
% 1pid., p. 9.

1 NYC cites PSL §8§168(2)(b), 168(2)(ii), 168(2)(c)(iv),
168 (2)(d), and 1609.

10 psL §172(1).
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det ect post-dispersal, background em ssions, and therefore
determ ne potential |ong-term (average annual) inpacts over a
| arge area. Thus, NYC posits, "[i]f the Board authorizes DEP to
require an air permt, . . . . DEP wll have the power to
address heal t h-based concerns that are critical to the | ocal
community, and consider neasures to nmitigate those effects."!!

NYC argues that its Adm nistrative Code 8824-105 and
24-106 aut horize the DEP Conmm ssioner to adopt rules,
regul ati ons and procedures to control air em ssions, and to
require an investigation or study in this connection. Thus, it
argues, the DEP CAIA is required by these sections of the
Adm ni strative Code. Further, NYC continues, Adm nistrative
Code 824-125(a)(8) prohibits the issuance of an air permt for a
stationary conbustion facility if its "operations wll
prevent the attainment of applicable emssion criteria."?

| nasnmuch as the DEP CAl A addresses purely | ocal
concerns that are not the focus of DECin its Title V permtting
process, NYC continues, the Siting Board nust find that the CAl A
is conplied with before it may determne, as it nust, the nature
of probabl e environnental inpacts "including the cumul ative
effect of air emissions fromexisting facilities,"'® and that
the facility "mnimzes adverse environnental inpacts . . ., is
conpatible wwth public health and safety, . . . [and] will not
emt any pollutants to the air that will be in contravention of
applicable air em ssion control requirenents or air quality

nll4

st andar ds . These additional | ocal concerns, NYC adds,

but for Article X would normally be considered in a State

M NYC s Initial Brief, p. 7.
Ibid., p. 9.

13 psL §168(2) (b).

14 pgL §168(2)(c).

3
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Environnmental Quality Review Act (SEQRA)/City Environnental
Quality Review (CEQR) process.

| f the Applicant does not conplete a CAIA or if it
shows excedences, the Siting Board should authorize DEP to
enforce the Gty Air Code, NYC argues, unless it finds the DEP

115 Moreover,

permtting process is unreasonably restrictive.
since the Siting Board cannot determ ne whether a DEP permt
woul d be unreasonably restrictive until DEP devel ops a
mtigation plan, NYC argues that DEP nust be authorized to
exercise its permtting authority, subject to continuing Siting
Board jurisdiction and a future determ nation by the Siting
Board whether any DEP mitigation plan is unduly restrictive.
Finally, NYC argues at sone length that the Siting
Board's determnations that it will not revisit issues addressed
in the DEC permtting process do not conpel the Siting Board to
abstain from addressing NYC s independent air quality
requirements or fromdel egating pernmitting authority to DEP.!®
Inits initial brief on NYC air issues, the Applicant
argues, first, that the Siting Board |acks the authority to
del egate air permtting authority to NYC, by virtue of the
Siting Board's holding that it "nust accept the specific
findings of the DEC Comm ssion relating to air em ssion and
wat er di scharge permts issued pursuant to federa
del egation, "' and that, "[a]s the DEC Conmi ssioner alone will
act on matters related to air and water permts, evidence on

™ In this regard, NYC proposes the Board consider the

"unreasonably restrictive" criteria of PSL 8168(d), the basis
for waiving the application of a |local regulation, as the
basis for declining to delegate permtting authority to the

| ocal agency i nvol ved.

" NYC s Initial Brief, pp. 14-20.

7 Case 99-G 1314, Consolidated Edison of New York, Inc., Order
Concerning Interlocutory Appeals (issued June 22, 2001),
pp. 13-14.
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such topics is neither relevant nor material under Article X as
it will not inpact any filings we will make or any concl usions
we will reach in this case. "8

The Applicant argues, noreover, that NYC has not net
its burden of denonstrating that a PSL 8172(1) authorization
woul d be proper. The statute provides, Astoria Energy observes,
that a nmunicipality "seeking to enforce any |ocal ordinance,
| aw, resolution or other action or regulation otherw se
appl i cabl e shall present evidence in support thereof or shall be

barred from enforcenent thereof."?

In this proceeding, the
Appl i cant continues, NYC presented no evidence and, therefore,
there is no record basis for a delegation to NYC of permtting
authority. Such del egation, the Applicant adds, would violate
Article X' s intended "one-stop siting" process.
In its response to NYC s brief, the Applicant

mai ntains that the Siting Board does not need to find whether
the proposed facility would be in conpliance with the Gty Air
Code, because PSL 8188(2)(d) requires the Siting Board to find

that "the facility is designed to operate in conpliance with

state and | ocal |aws and regul ations issued thereunder . . . .,
while the CAIA required by NYCis not relevant, as it relates
only to whether the city will issue a permt, the authorization
for which it is seeking under PSL 8172(1)."

Mor eover, the Applicant argues, while PSL 8168(2)(d)
requi res conpliance with local |aws and regul ations, there are
no provisions in the NYC Adm nistrative Code relating to the
CAIA. Al though those provisions authorize the DEP Conm ssi oner
to adopt rules, regul ations and procedures, none have been
adopt ed concerning the CAIA. Further, because NYC presented no

18 Case 99-F-1968, Ramapo Energy Linited Partnership, Order
Concerning Interlocutory Appeals fromArticle X Issues Ruling
(i ssued July 25, 2001), pp. 5-6.

19 pgl §166(1) (h).
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evidence in this proceeding, the Applicant argues, it has not
only failed to support the requested permtting authorization,
but it has also failed to denonstrate its claimthat the DEP
permtting process addresses areas of concern not addressed in
the DEC permtting process. At any rate, air permtting issues
"are within the exclusive jurisdiction of the DEC, "*?° and the
Siting Board has held that it may not exercise discretion to

i npose stricter standards than inposed by the DEC
Conmi ssi oner . 12!

Inits reply brief, NYC adds several responding
argunents as well. NYC argues, first, that the del egati on of
authority it seeks would not be contrary to the purpose of
Article X, which anticipates such del egation in appropriate
ci rcunstances (PSL 8172(1). The Applicant is wong in asserting
that the Siting Board | acks authority to nake the requested
del egation, NYC adds, because the air quality requirenments of
the Gty Air Code are distinct fromthose DEC uses under its
federally delegated permtting authority.

To begin our discussion, we do not agree with the
Applicant that air quality regulations of New York City that are
i ndependent of those adm nistered and enforced by DEC under
federal del egation would be unenforceable. |If they are
i ndependently enforceable, then under Article X, the Siting
Board is required to enforce them unless they are found to be

20 ppplicants' Reply Brief on NYC Air Issues, p. 7. Even if
separate air issues are posed, Astoria Energy argues, the
Siting Board holding in Case 99-F-1164, Mrant Bowine, LLC
Order Concerning Interlocutory Appeals (issued June 21,
2001), p. 17, is that an air issues addressed in the federal
permtting process will not be addressed by the Siting Board
"in a different manner."

2l Case 99-F-1164, Mrant Bowine LLC, supra, p. 18, fn. 46.
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unduly restrictive,!® or if the Siting Board authorizes NYC to
admi ni ster and enforce such regul ati ons. %

The difficulty in this proceeding is that NYC has
provi ded no evidence that such regul ations exist for the Siting
Board to enforce. There is no basis in this record for the
Siting Board to find that NYC has any standards agai nst which
t he operation of the proposed facility m ght be found wanti ng.
There is also no evidence or other reasoning supporting
del egation to NYC of the City Air Code permtting authority,
save NYC s illogical assertion that the Siting Board nmust now do
soin light of the failure of NYC to address its issues in this
Article X proceeding.

As in Case 99-F-1625, KeySpan Ener gy, ' NYC di d not

attenpt to raise any air quality issues for adjudication in this

proceedi ng. NYC DEP was not represented at the issues
conference in May 2001, and at the tinme of the hearings in July,
NYC Counsel indicated that an opinion as to whether the facility
woul d conply with the Gty Air Code would not be avail able unti
at least |late August.!®® NYC DEP has offered no expl anation for
its mnimal participation in this proceeding. Regardless, its

| ack of participation |eaves it without a record basis in
support of any suggestion that all |ocal regulations or

requi renents have not been conplied with, or that permtting
authority shoul d be del egated to it.?'?®

12 pgL §168(2)(d).
2 psL §172(1).

124

See generally, Case 99-F-1625, KeySpan Energy, Opinion and
Order Ganting Certificate of Environnental Conpatibility and
Public Need (issued Septenber 7, 2001), pp. 13-20.

25 Tr. 748.
126

Di scussion at the prehearing conference, at which

Queens/ CHOKE sought to investigate cumul ative inpacts in a
manner simlar to the CAIA (Tr. 486), also raise troubl esone
guestions of whether the CAIAis actually normally part of a
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The Siting Board in KeySpan Energy has declined to

authorize NYC DEP to require that proposed facility to obtain a
NYC air permt.'?” As that Siting Board expl ai ned, no emi ssion
limts or any standards or requirenents exist for the requested
CAIA. Mreover, the Siting Board rejected clainms that KeySpan's
application and DEC s review of it, as to air quality review,
were deficient, clains not even advanced by NYC in this

128

pr oceedi ng. The KeySpan Energy Siting Board al so found that

in view of the lack of inventory information, anong other
things, even if NYC arguably is said to have an ot herw se
appl i cabl e standard requiring enforcenent, requiring conpliance
with the Gty Air Code at this tinme would be unduly
restrictive. ?°

We concl ude that these sanme considerations apply here
as well. W recomend that the Siting Board decline to
authorize NYC DEP to require an air permt for this Applicant,
and that it find its PSL 8168 findings may be nade w t hout

consideration of the Gty Ar Code.

permtting requirenent review (Tr. 487), and whether it
really does extend air quality and health inpact review
beyond matters al ready enconpassed within DEC s review (Tr.
494, 523-526).

27 Case 99-F- 1625, KeySpan Energy, supra, p. 15.
28 |bid., p. 16.
2 1bid., p. 19.
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3. Certificate Conditions
Inits brief, DPS Staff notes that certificate

condi ti ons agreed upon anong the Applicant and the state
agencies were included in the Joint Stipulations (Tab B).?®° DPS
Staff al so argued at the hearings, however, and again in its
brief, that additional conditions inposed on other applicants in
Article X proceedings are appropriate here, and that the Siting

131

Board shoul d consi der addi ng additional conditions. Stating

that "those conditions are too volumnous to list individually

32 These i ncl ude:

here," DPS Staff notes "a few key conditions."?
(1) retaining an i ndependent Environnental I|nspector; (2) a
conpliance filing indicating sites to be used by contractors for
specific purposes; (3) hiring an engineer to inspect the
facility for conpliance with fire prevention and buil di ng code
requi renents; and (4) conducting a public information program
prior to and during the construction of the facility.

In its reply brief, the Applicant opposes the addition
of other certificate conditions. By executing the Joint
Stipulations, the Applicant asserts, DPS Staff agreed that the
conditions listed in Tab B are those necessary to construct and
operate the proposed facility. The Applicant objects, noreover,
to the lack of evidence or other explanation supporting
additional certificate conditions. For exanple, the Applicant
observes, DPS Staff did not explain why the Environnent al
| nspector fromthe facility should be independent fromthe
certificate holder. There was no such requirenent in the

% The proposed certificate conditions are attached hereto as
Appendi x B.

BL Tr. 711-12; DPS Initial Brief, p. 14.

132 | d
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133 and

Heritage certificate conditions, the Applicant observes,
the Applicant argues this would be an unwarranted and
unnecessary additi onal expense.

Further, the Applicant argues that the proposed
certificate conditions already include sufficient conditions
regardi ng sel ection and use of construction support areas, SO
that there is no justification for requiring a separate
conpliance filing to indicate off-site |laydown areas, staging
areas, parking lots, storage sites, and construction fabrication
sites. The other conditions nmentioned by DPS Staff, the
Appl i cant continues, are unwarranted. |In particular, the
applicant has already agree to a programto keep the public
informed of activities during construction. 3

We conclude that DPS Staff has not justified changes
to certificate conditions it endorsed in the Joint Stipulations.
DPS Staff's argunent that any or all conditions placed on other
applicants in other proceedi ngs woul d be appropriate here nust
be rejected, as certificate conditions nmust be tailored for each
proposed facility. |If there are conditions that are appropriate
for all facilities, these conditions, |ike any others, nust be
proposed and justified by evidence in the hearings, if the
Appl i cant does not agree to them

We take no position on the nerits of the specific
proposal s DPS makes here, as there is no basis in the record for
us to do so. W recommend adoption of the certificate
conditions in the Joint Stipulations, although in view of DPS
Staff's argunents we al so suggest that the Applicant neet with
state agencies to consider nodifications to Tab B, which could
be submtted along with exceptions to the Siting Board.

18 Case 99-F-0558, Heritage Power LLC, Order Granting
Certificate of Environnmental Conpatibility and Public Need
(i ssued January 19, 2001), App. A p. 5.

3 Exh. 39, Tab B, p. 4.
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We al so recommend consolidation wiwthin the certificate
condi tions of those conditions now continued in various Topic
Agreenents in the Joint Stipulations (Exhibit 39), and included
in Tab B at this point only be reference. A consolidated
docunent will benefit everyone meking reference to certificate
condi tions during construction and operation of the proposed
facility. The Applicant should revise Tab B in this respect and
submt an anmended docunent to the Siting Board with its brief on

exceptions.

1. CONCLUSI ON

On the basis of our discussion above, we concl ude that
the Siting Board can make all of the required findings pursuant
to Article X (8168(2)) necessary to grant a Certificate of
Environnental Conpatibility and Public Need to the Applicant,
subject to specified ternms and conditions. The recommended
certificate conditions are included in Appendi x B, and by
reference therein, to various topic agreenents in the Joint
Stipulation. W recommend that the application, so conditioned,
be grant ed.

We find that |local Iaws and regulations will be
conplied with and that the Siting Board need not consider
whet her any | ocal |laws, including the Gty Air Code, would be
unduly restrictive. W recommend that, as agreed anong the
parties, authority should be delegated to | ocal authorities to
issue certain required permts, subject to appeal to the Siting
Board, except that NYC DEP shoul d not be granted authority to
issue an air permt. Authority should be delegated to DEC to
adm ni ster MOSF perm tting and regul ati ons.

Sept enber 26, 2001
JMH PNG | ag
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PROPOSED CERTIFICATE CONDITIONS

l. Project Authorization

A. The Certificate Holder is authorized to construct and operate the Project, as
described in the Application, except as waived, modified or supplemented by this Certificate
or other permits.

B. The Certificate Holder is responsible for obtaining all necessary permits,
including State Pollutant Discharge Elimination System ("SPDES") and United States Army
Corps of Engineers ("ACOE") approvals under the Clean Water Act ("CWA”), Clean Air
Act (“CAA") Prevention of Significant Deterioration ("PSD") permit, New Source Review
permit, CAA TitlelV (acid rain) permit, CAA TitleV (mgjor stationary source) permit, and
any other approvals, land easements, and rights-of-way that may be required for this Project
and which the Board is not empowered to provide. The Certificate Holder also shall be
responsible for obtaining a license under Article 12 of the Navigation Law from the New
York State Department of Environmental Conservation (“NY SDEC”) for the magjor storage
of petroleum in connection with the Project (“MOSF license”).

C. The Project shall be designed to operate and be operated in compliance with
all applicable federa and state laws and regulations. The Project shall be designed to operate
and be operated in compliance with all applicable local laws and regulations, subject to the
Board's ongoing jurisdiction regarding any additional waivers sought by the Certificate
Holder and for which the Board grants awaiver.

D. The Certificate Holder is authorized to construct electric transmission facilities
and interconnect those facilities to Con Edison’s existing 138 kV Astoria East substation.
The Certificate Holder is authorized to construct and shall design, engineer, and construct
electric transmission facilities as provided in the System Reliability Impact Study ("SRIS")
approved by the New Y ork Independent System Operator ("NY1S0O”) Operating Committee
and in accordance with the applicable and published planning and design standards and good
engineering practice of the NYI1SO, the New York State Reliability Council ("NY SRC")
Northeast Power Coordinating Council ("NPCC"), North American Electric Reliability
Council ("NERC"), and North American Electric Reliability Organization ("NAERQ"), and
successor organizations depending upon where the facilities are to be built and which
standards and practices are applicable. Specific requirements shall be those required by the
NY1SO Operating Committee in the approved SRIS and by any interconnection or facilities
modification agreement negotiated with Con Edison, and any successor Transmission
Owners (as such term is defined in the New York Independent System Operator ("NY1SO
Agreement").



E. The Certificate Holder is authorized to connect the Project to the Con Edison
24 inch gas distribution main located on 20" Avenue.

F. The Certificate Holder is authorized to connect the Project to the New York
City public water supply system through an existing 20-inch water supply line located
adjacent to the Project Site. The Certificate Holder is authorized to connect the Project to the
New York City public sewer system piping adjacent to the Project Site.

. General Conditions

A..  TheProject and/or its Site shall be constructed, operated and maintained as set
forth in the Application and other submissions, and as indicated by the Certificate Holder in
stipulations and agreements during this proceeding, except as these may be waived, modified
or supplemented by the Board, and except as regarding conditions contained in the SPDES
permit, Title VV Air Operating Permit and PSD Permits issued by the NY SDEC.

B. The Certificate Holder shall submit a schedule of al filings and other
submissions to the Siting Board as required by these Certificate Conditions, and to the extent
practicable, shall coordinate the schedule for submitting Compliance Filings with the
relevant state agencies having jurisdiction over such Compliance Filings.

C. The Certificate Holder shall submit a Compliance Filing consistent with Part
1003 of the Article X regulations. A "licensing package” is defined herein as a component of
the Compliance Filing and includes all plans or other submissions required by these
Certificate Conditions. Licensing packages may be submitted individually or on a combined
basis. All filings shall be served on al active parties that have advised the Siting Board of
their desire to receive a copy of such filings.

D. Before the commencement of commercial operations of the Project, the
Certificate Holder shall file with the New York Public Service Commission ("NYPSC") a
petition asto the regulatory regime that will apply to it as an electric corporation.

E. Operation of the Project shall be in accordance with the SPDES, PSD and Title
V Air Operating Permits.

F. The Certificate Holder shall file a copy of the following documents with the
Siting Board and with the NYPSC: (1) the SRIS approved by the NYISO Operating
Committee, which shall be filed prior to commencement of construction; (2) any
requirements imposed by the NYSRC, which shall be filed prior to commencement of
construction; (3) all electric facilities agreements and electric interconnection agreements,
and any amendments thereto, with Con Edison and successor Transmission Owners (as
defined in the NYISO Agreement), which shall be filed prior to commencement of
commercial operation of the Project; (4) a Relay Coordination Study, which shall be filed not
later than 18 months prior to the projected commercial operation date of the Project; (5) the
detailed design of the electric interconnection facilities, and updates thereto, which shall be
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filed prior to commencement of commercial operation of the Project; (6) all natura gas
transportation agreements, and any amendments thereto, with Con Edison and any successor
owners of the Con Edison natural gas transmission and distribution facilities, which shall be
filed prior to commencement of commercial operation of the Project; and (7) water and
sawer interconnection contracts, agreements, approvals and/or permits which shall be filed
prior to commencement of commercial operation of the Project (copies of which also will be
filed with the New York City Department of Environmental Protection [“NY CDEP']).

G. The Certificate Holder shall operate the Project in accordance with the
approved tariffs and applicable rules and protocols of the NYISO, NY SRC, NPCC, NERC,
and NAERO, and successor organizations. Should aspects of network operation be affected
by the Project that are under the lawful control of Con Edison, or successor Transmission
Owners (as defined in the NY1SO Agreement), rather than NYISO control, the Certificate
Holder shall operate the facilities according to the procedures of Con Edison, or successor
Transmission Owners (as defined in the NYISO Agreement). The Certificate Holder
reserves the right to seek subsequent review of any specific operational orders at the NY 1SO,
NY PSC, the Federa Energy Regulatory Commission, or in any other appropriate forum.

H. Subject to the Siting Board's ongoing jurisdiction, the Certificate Holder shall
seek the regulatory permits and approvals specified in the Application from the relevant New
Y ork City agencies pertaining to the construction work for or operation of the Project.

[1. Construction Conditions - General

A. These Certificate Conditions shall be made contract requirements for the
construction contractors as applicable.

B. Appropriate construction personnel shall be trained in environmental
compliance matters.

C. The Certificate Holder shall describe in a licensing package a community
liaison program designed to maintain communication with the surrounding community
during construction. This plan shall include the maintenance of a complaint log. The
community liaison program shall continue once the Project becomes operational to keep
communication lines open between the Certificate Holder and the community.

D. The Certificate Holder shall assign an Environmental Inspector to monitor the
Project Site during construction.

E. Construction noise sources shall be mitigated by proper equipment
mai ntenance.

F. The normal construction shifts for the Project will include two shifts occurring

between 7:00 AM and 12:30 AM. Between the hours of 6:00 PM and 7:00 AM, Certificate
Holder shal not: (1) engage in pile driving, jackhammering or demolition; (2) use
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bulldozers, excavators or dump trucks for Site preparation; (3) load or off load big pipes or
other materials that could make excessive noise; (4) conduct scheduled steam or air blows; or
(5) exceed any regulatory noise limits. Steam blow noise will be mitigated through use of
portable, high performance mufflers and scheduled steam blows will not be performed before
9:00 AM or after 5:00 PM. Deliveries related to construction activities shall take place
during the hours of 7:00 AM to 6:00 PM unless; (1) delivered by barge; (2) to accommodate
oversized delivery pursuant to NYCDOT permit; or (3) otherwise involving incidental
deliveries of small items. All night time barge deliveries, the unloading of which could cause
excessive noise, will not be unloaded unless such unloading activity has commenced before
12 p.m. (noon) and, for safety reasons, must be completed without interruption.
Notwithstanding the preceding sentence, Certificate Holder will remain in compliance with
the City’s nighttime noise standards. The Project’s construction activities, whether daytime
or nighttime, will comply with the applicable regulatory requirements.

G. A temporary, portable, high performance muffler shall be used to attenuate
noise from steam blows that occur before the steam system is connected to the turbine and
the steam line temporarily is routed to the debris trap and muffler and high pressure steam is
vented though the tubing. Steam blows shall not be performed before 9:00 AM or after 5:00
PM.

H. Trucks used for transporting soil or gravel during construction shall be
covered to avoid loss of transported material and truck speed on-site shall be controlled to
minimize dust. Vehicles carrying hazardous material shall be instructed to travel to and from
Astoria Boulevard along Steinway Street.

l. The Certificate Holder shall not dispose of construction related waste by
burning those waste materials on the site. The Certificate Holder shall be responsible for the
actions of its contractors to prevent the burning of waste materials on the site. All
construction wastes shall be disposed of in accordance with applicable laws and regulations.

J. Before hiring contractors for solid waste haulage, the Certificate Holder shall
request evidence that such contractors are in possession of al required permits and licenses.
During the period of operation, the Certificate Holder shall retain for inspection records
showing that all waste hauling and disposal contractors have al required permits and
licenses. Solid waste shall be disposed of in accordance with applicable laws and regul ations.

K. All unused, excavated materials and/or construction debris shall be removed
upon completion of construction and disposed of in accordance with applicable laws and
regulations.

L. All disturbed areas shall be seeded and/or stabilized with erosion control
materials within 15 days of final grading and when construction has been suspended. In al
areas of the Project site that will not be covered by impervious surfaces, with the exception
of the portion of the Site that qualifies as New Y ork State regulated wetlands “ adjacent area”,
the Applicant shall place one foot of clean fill. After the commencement of commercial
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operations, and with the exception of emergency conditions, the Certificate Holder shall
notify the NY CDEP in writing, at least 24 hours prior to engaging in any excavation which
will exceed one foot in depth. In all cases the Certificate Holder shall follow its health and
safety plan.

M.  The Certificate Holder shall follow its Unanticipated Discovery Plan
submitted as Appendix 4.6-2 to its Application to provide protection in the event that cultural
resources are encountered during construction.

N. The Project shall be constructed in accordance with the NY C Seismic Code,
Local law 1/95; NY C Administrative Code 27-569 and reference Standard 9-6.

V. Construction - Energy Facility

A. The Turbine Building shall be constructed using non-reflective, metal panels
in colors that maximize consistency with brick structures in the Project vicinity. The low bay
portion of the building shall have a non-reflective gray metal roof. The air cooled
condensors shall be sided with non-reflective, painted metal panels similar to those used on
the Terminal Building. The stack flues shall be marked in accordance with FAA
requirements. Both the existing brick administration building and boiler house building will
remain on site.

B. Lighting shall be pole mounted and designed to reduce glare through shielding
and use of low glare lighting elements. Project lighting shall be in accordance with local
zoning and building codes. The Certificate Holder shall provide a detailed lighting plan as
part of its Compliance Filing.

C. The Certificate Holder shall control potential emissions from construction
related activities through the use of wetting agents on exposed soils, use of covered trucks for
soils and other dry materials, limited storage of spoils on the construction site and final
grading and landscaping of exposed areas.

V. Construction - Gas and Electrical Interconnects

A.. The Certificate Holder shall design, engineer, construct (or fund the
construction of) and operate the transmission interconnection in compliance with the electric
and magnetic field strength standards established by the New York Public Service
Commission ("NYPSC") in Opinion No. 78-13 (issued June 19, 1978) and Statement of
interim Policy on Magnetic Fields of Major Electric Transmission Facilities (issued
September 11, 1990), respectively.

B. The Certificate Holder shall complete negotiations on al necessary contractua
arrangements with its electric and gas transmission interconnections as soon as practicable.



C. If the Project interconnects with Con Edison’s gas system, Applicant shall
comply with the applicable Con Edison natural gas tariff requirements.

VI. Operation and Maintenance

A. The Certificate Holder shall submit a Spill Prevention Control and
Countermeasures plan and a Stormwater Pollution Prevention Plan as part of the Compliance
Filing.

B. The Certificate Holder shall implement the following noise mitigation
measures. (1) use of tuned HRSG stack Silencers; (2) the Turbine Building will include
acoustical insulation on the interior and will be designed so that any openings are treated
with acoustic louvers or oriented away from residential areas; (3) enclosures will be used for
the air and gas compressing stations; and (4) specially designed low-noise cooling
condensers will be used.

C. The Certificate Holder shall submit a post-construction report by an acoustical
engineer to demonstrate that, based on noise measurements and acoustic observations, the
operating plant complies with the acoustic design goals contained in the Application and also
produces no prominent pure tones. This report shall be submitted within six-months of the
start of commercial operation of the entire Project.

D. The Certificate Holder shall obtain and operate the Project pursuant to a CAA
Title V Operating Permit, a CAA PSD permit, a CAA Title IV Acid Rain permit, a SPDES
permit and an MOSF license..

E. The Certificate Holder shall comply with all applicable state and federa
chemica and waste-storage use and handling regulations and will keep the local fire
department apprised of chemicals and waste on site.

F. Within 6 months of startup of commercia operation of the Project, the
Applicant shall submit a vegetation planting and maintenance plan for the Project site as a
compliance filing.

G. The Applicant will provide funding in the amount of $10,000 per year for
three years following completion of construction, or approximately 40 trees per year at
$250.00 each, for off-site street tree plantings in the Project viewshed pursuant to the New
York City Adopt-aTree Program or other similar tree planting program involving
community input in order to minimize visibility of the Project’s stacks if orange and white
FAA markings are required



VIl Decommissioning, Security Fund and |nsurance

A. During construction, Certificate Holder shall post, or cause its construction
contractor to post, insurance coverage consistent with industry standards, including builders
risk insurance, general liability insurance, auto liability insurance and workers
compensation. During operation, Certificate Holder shall secure insurance coverage typical
for a power generation facility, including broad form property insurance, boiler and
machinery insurance, genera liability insurance, and workers' compensation.

B. Before commencement of construction of the Project, other than research,
surveying, boring or related activities necessary to prepare final design plans and obtain
necessary permits, the Applicant shall file with the Secretary of the NYPSC proof of
adequate financial security (such as a restoration bond, escrow or other similar financial
instrument) in the amount of $3.15 million to meet the decommissioning costs in the event
that either construction is not completed or the facility is decommissioned at a later date.
The security, if drawn upon, shall be used for decommissioning the Project, dismantling the
project by removing aboveground structures that could not reasonably be used for any
industrial purpose, and restoring all disturbed areas. To the extent that the activities set forth
in the immediately preceding sentence exceed the amount of the security, the Applicant shall
provide funding to accomplish such activities.



